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Goals and Objectives:  To provide brokers representing landlords or prospective tenants of commercial properties with a significantly enhanced understanding of important issues for both parties and of the terms and conditions in commercial leases and personal guaranties of the leases. 

Course Running Time:  3 hours (including one 15 minute break)

Written Materials:    A copy of this Outline, in its final form, and some examples of provisions and some forms.
 Introduction: 1:00 p.m. to 1:15 p.m.     15 minutes.

I will 

(a)
poll the audience to ascertain the level of experience of the attendees in representing landlords and tenants for commercial leases;

(b)
concentrate on business context issues which brokers should understand so that (1) they will avoid wasting their time and the time of their clients; (2) they will be more effective and professional; (3) they will increase the number of transactions for which they will get paid.    
(c )       point out that  ”one-size does not fit all”-- the issues differ depending on variants such as the type of commercial property (office building space vs. free-standing buildings; multi-tenant retail buildings) and the nature of  a Buyer’s or Tenant’s operations and needs:
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· whether the Tenant is leasing an entire building or only space in a building

· whether or not the Landlord is an institutional type owner and the degree of sophistication and financial resources of the Landlord

· whether or not the Tenant is sophisticated and what are its financial resources

· the age and condition of the property

· nearby properties and the neighborhood

· the importance to the Tenant of the location of the property

· where space is being leased, the importance of the location of the space in the building

· duration of the original term needed by the Tenant and renewal options


(d)
 announce that I welcome questions and comments as I go along as opposed to saving them for the end.

(e)
 discuss various considerations involved if the Landlord uses a printed form of Lease available from legal forms companies modified with a rider, stressing that  in all but the simplest form of lease transaction this is not appropriate.

(f)        discuss desirability and content of Letters of Intent. See Rider A attached hereto
First Session: Certain Issues for the Broker’s Due Diligence  

                       1:15 p.m. to 2:15 p.m.  1 hour 

1.
      Zoning
Why the broker should carefully review the municipality’s Zoning Code to make sure that the prospective tenant’s proposed use is a “permitted use” or “conditional use” and/or whether a use and/or parking variance and/or site plan approval will be required.     

Explanation about vagueness and variations in Zoning Codes.

Explanation of the term “prior non-conforming use”

2.      Office building leasing and Parking

     Need for the broker to understand the prospective tenant’s parking needs and 

                 to determine:

(a)  if the available parking on site or in nearby municipal or private parking lots is sufficient for the tenant



 (b)  given the nature of Tenant’s operations whether the Zoning Code 


      
        parking space requirements based on floor area are too strict


                  e.g. for accountants offices     


                  e.g. child or adult day care centers

(c)  whether the tenant requires or highly desires some assigned parking spaces, whether the landlord will do this and, if so, whether the Landlord will police unauthorized use of by others of the assigned spaces

     3.
    Retail Space Leasing-Protection of Tenant from Competition
Will the Tenant need any protection against the Landlord leasing other space for uses which may be competitive with the tenant’s use?

4.        Retail or Professional Space Leasing; Due Diligence about Landlord’s Agreements with other Tenants as to Competitive Uses
The broker must inquire of the Landlord as to whether the Landlord’s other leases contain restrictions which would be violated by the prospective Tenant’s use. This important especially as to retail space leases in malls of various sizes.

    5.
    Retail Space Leasing in Malls
   (a)
the kiosk problem

   (b)    Lease provision for Landlord’s right to move the Tenant
   (c)    Lease provision requiring the Tenant to remain open for business
     6.
   Retail Space Leasing: Rent-Commencement of Rent; Contingency as to 


   as to Percentage of other Tenant’s open for business
For newly constructed malls, should the broker assist the prospective tenant in negotiating for delayed rent commencement until a percentage of other tenants are open for business? Or a particular “anchor” tenant is open for business?

     7.       Beware of the Landlord’s Lien on the Tenant’s Fixed Assets

Will theTenant be financing its operations with a lender? If so, will the lender require a first lien on the Tenant’s fixtures, equipment and/or inventory?  

If the Tenant requests that that proposed lease should contain a provision subordinating the Landlord’s lien for unpaid rent with respect to such item will the landlord agree?  

If the Landlord will not agree, will this be a deal killer?

8.
  Concerns about the present tenant not vacating on time
What if the space is not vacant and the prospective Tenant is moving from another location and must vacate the other location by a specified date?

What assurance can be obtained that the present Tenant will vacate on time?   

What risk other than liability for “holdover rent” does a Tenant whose lease term expires and whose new space elsewhere is not ready for occupancy if the Tenant just holds over without agreement by the other Landlord?   Will the Tenancy Court give the tenant more time to vacate? 

Should the broker advise the prospective Tenant to seek an extension of the term   of lease of the other location even if this results in the Tenant paying two rents?

    9.      Rent Concessions
Once possession is delivered, how long will it take the Tenant to do what is necessary for it to commence business?  Fit up the space? Equip the Space? Stock Inventory?
Will the Landlord agree not to charge Fixed Rent for a 60-90 day period? Or to defer some months of Fixed Rent for later payment?  May be, but Landlords generally do not defer payment of items of Common Area Expenses and Taxes.
               

   10.    Subordination of Leases; Existing and Future Mortgages: Non-Disturbance

and Attornment Agreements

Explanation about what is a “Non-Disturbance Agreement”. 

Is there an existing mortgage affecting the property?  If so, in what situations does the tenant have a real need that the lease be contingent upon the Landlord’s obtaining a Non-Disturbance Agreement from the mortgage holder?  Same as to future mortgages?


Considerations as to what efforts, if any, the Landlord will use to obtain one.

If the Landlord will not agree to try to obtain a Non-Disturbance Agreement, as to an existing Mortgage, in what situations might this be a “deal-killer”?

Standard lease provision for subordinating the Lease to future mortgages-tenant to condition future subordination to the future mortgagee furnishing a customary “Non-Disturbance Agreement”

“Attornment Agreements”: what they provide and why does a Mortgage lender take the position that it will only grant a Non- Disturbance Agreement if it receive from the Tenant an Attornment Agreement .   

    11.   The Use Clause in the Lease
Sometimes the use clause in a Landlord’s draft lease is too restrictive, specifying a particular use and stating that no other use can be made.  This may not be practical, especially with respect to retail businesses, including food businesses) and does not allow for changes over a period of time. 

    12.   Landlord’s Work-Proper Description
The broker must make sure that description of the work to be performed by the   

Landlord is carefully set forth in an exhibit to the lease.

Sometimes reference is made to aspects of other space of the Landlord which the    prospective tenant has seen.

If the Landlord promises to deliver a “vanilla box”  what is meant by this term? And do the parties have the same understanding?

    13.
 Landlord’s Work: Delivery of Possession and Tenant’s Need for Certainty

For space as to which Landlord has substantial work to do over and above “building standard”, under the circumstances of the proposed transaction (e.g. the Prospective tenant’s need to vacate another location) should the tenant insist on :

(a) an “Outside Date Contingency” for delivery of possession, which if 

not satisfied or waived, will give the tenant the right to terminate     

the Lease.?  

                        and/or

(b) a daily “liquidated damage” amount Landlord will have to pay to 

      Tenant or give a credit for against Fixed Rent for every day after

      the Outside Date?

    14.   Delivery of Possession and Rent Commencement Date:

If delivery of possession of the leased premises is to be when “substantial   

completion” of  “Landlord’s Work” but for “punch list items” has taken place,  there is a   

need for defining  substantial completion” and requiring the landlord to give notice to 
Tenant so that tenant can inspect.  
What is meant by the term “punch list items”?

Break:  2:15 p.m. 15 minutes

Second Session  2:30 p.m. to 4:00 p.m.  1 hour and 30 minutes
15.     Tenant’s proportionate share of Common Area Expenses, Common Area 
    Operating Expenses or Common Area Maintenance expenses,
All the above terms are hereinafter referred to “CAM”   Sometimes CAM includes real estate taxes and insurance as opposed to those items being covered in separate Articles.  

(1) shopping center leases (from and including the first year) 

(2) office space leases    (sometimes only for escalations after the first lease year)

(3) proportionate share based on ratio of sq. ft of the leased premises to

“leaseable” (not leased) sq. ft of the entire building

  16.     .   Office space leasing: adjustment of Tenant’s responsibility for CAM and 
    Taxes based upon the building’s actual occupancy

                  What is included in CAM-discussion of a Landlord’s long-form paragraph

For capital improvements and capital replacement only each year’s depreciable amount


      Other items which the Landlord’s include which might be negotiable

   17.        Tenant’s Responsibility for Proportionate Share of Real Estate Taxes-
    Consequences of a reduction of the Taxes

                 A tenant will want the landlord to agree to spread back the benefit of any

reduction in real estate taxes

   18.    Restrictions on tenant’s right to assign the Lease
(1) common restriction to require the Landlord’s consent  in its sole discretion

(2) Tenant will want the Landlord in any event not to unreasonably withhold, delay or condition its consent

(3) If the assignment of lease is incident to a sale of Tenant’s business

Tenant will want the Landlord to have to agree to the assignment if the assignee has a net worth at least that of the Tenant when the lease was signed or any personal guarantors have at least the same net worth as the present guarantors.



      (4) 
   Landlords sometimes will have a financial criterion as to any 

   proposed assignee and assurance as to the reputation of 

   prospective Assignee

(5)    A common misunderstanding by brokers and tenants is that they assume that a consent by a landlord carries with it a release of the assigning tenant and the guarantor from future liability of the    

  assignee defaults

    19.
Tenant  “Estoppel Certificates”
Lease provisions requiring Tenant to execute an “Estoppel Certificate” when the Landlord re-mortgages or sells the Property: explanation of what this, why the Landlord requires it and whether the Tenant should agree.   

    20.
Increases in Fixed Rent during the Initial Term or Renewal Terms

(a) automatic percentage increases- what is presently customary

(b) cost of living increases-common mistakes   Form Attached

(c) “fair rental value” increases-including discussion of attached  sample provision 


    21.    Security Deposits and Personal Guarantees
(a) Common practice as to amount
(b)        Landlord not required to establish special escrow account

(c)        Relationship of the amount of security deposit to the requirement 
            of an unlimited or limited personal guaranty
                        (d)
phased  reduction of security deposit


(e)
phased payment of security deposit  

           (f)     periodic increase in security deposit as the Fixed Rent  increases

        22        Limited Guaranties: 
(a)   For a period of time during the term after which the Guaranty terminates
(b)  Guaranty applies only to environmental contamination or some other    

       specific matters
(c) Guaranty is limited to Fixed and Additional Rent for a limited period 

      of time after Tenant vacates before expiration of the then current term
(d)  a “Good Guy” Guaranty    See Rider B attached
23.          Provisions in the Lease limiting the Landlord’s responsibility 

     Why do Landlord’s want such provisions? Are they at all negotiable?

       24.         Environmental Considerations
                        The North American Industrial Classification Codes and the New



Jersey Industrial Site Recovery Act (“ISRA”)



The New Jersey Department of Environmental Protection (the "DEP”);



Non-Availability of Letters of Non-Applicability for most situations;



Outsourcing to Licensed Site Remediation Professionals (“LSRPs”)



Delays in Landlords abilities to deliver proof of non-contamination.

      25.      Damage by fire or other casualty

     Discussion of typical provisions

     26.
     Default by Tenant-Damage Claim by Landlord
     Duty of Landlord to mitigate and the effectiveness of the remedy to

     27.       In what condition the Tenant must leave the premises at the end of the term


     Duty to undo alterations and improvements?

     28.      Options to Renew-Timely Exercise and Possible Loss of the Option
Peril to Tenant if it fails to serve written notice within the period provided for in the Lease

Will the broker attempt to persuade the Landlord to agree that if the date is missed, it can’t cancel the renewal option unless Landlord first serves notice on the Tenant and within a time period stated in the notice, the Tenant still does not serve a notice of renewal?

    29.      Tenant’s Right of First Refusal to purchase the Property or to Lease Other 

   Space in a Building
               Explanation of how this works and why Landlord’s don’t like to give

               a Right of First Refusal

   30.      Standard Rules and Regulations attached as Exhibit to the Lease
   The broker and the prospective tenant should read these very carefully.  

  Discussion of business issues which may cause problems for a prospective     

              Tenant

  31.
Landlord’s and Tenant’s Respective duties of Maintenance, Repair and

            Replacement/ Short Term and Long Term Leases
The broker and prospective tenant should read these provisions very carefully

  32.
Landlord’s right to move the retail tenant or office space tenant to other space

Issues which a prospective tenant should address

 33.
Tenant’s Insurance: 
The broker should make sure that the prospective tenant shows to its insurance broker or advisor he lease provisions with respect to insurance



***end***

RIDER A
        Letters of Intent
A Letter of Intent (an LOI”) can be submitted to a Landlord or Landlord’s broker by a Prospective Tenant, its broker or its lawyer.

1.   Why it is very useful to have an LOI 
2.   Who should prepare and submit it? 
3.   Necessity of Language clearly stating that the LOI is not a binding offer
4.   Which of the following issues should always be covered or may be covered
(a)  outside date for Tenant’s occupancy

(b)  duration of initial term 
(c)  renewal Term(s) required

(d)  Tenant’s use

(e)  Fixed Rent in Initial Term and in Renewal Term(s)

(f) Fixed  Rent Concession Period   (i.e., no payment of Fixed Rent) during Tenant’s application for building permits and fit up of the space
(g) Landlord’s Work above Building Standard

(h) Real estate broker involved

(i) Personal Guaranty or Guarantees and any limits thereto
(j) Agreement by Landlord not to lease to a another tenant which competes with the Tenant

(k) Right of First  Refusal on contiguous space

RIDER  B

 “Good Guy” Personal Guaranty of Lease 


The undersigned,  __________________,  residing at ____________________
_________________________(the “Guarantor”), hereby guarantees to __________________________(the “Landlord”), on a primary, absolute and unconditional basis, the performance by __________________________, a New Jersey ____________, (the “Tenant”) of all of the terms, covenants and conditions on the part of Tenant to be performed under a Lease dated _____________ (the “Lease”) of __________________________ (the “Leased Premises”).


1.
Subject to paragraph 2 below, the extent of the Guarantor’s liability is that Guarantor must pay to Landlord all Basic Fixed Rent, Additional Rent and any and all other charges that have accrued or may accrue under the terms of the Lease (hereinafter collectively referred to as “Accrued Rent”) which are not paid by Tenant.


2.
However, Guarantor’s obligation under this Guaranty shall cease on the following conditions:

2.1
Tenant has given to Landlord a written notice  (a “Six Months’ Vacating Notice”) that Tenant intends to vacate at the end of six (6) months from the Landlord’s receipt of said notice because Tenant intends to cease doing business at the Leased Premises and not to move to another location within ten (10) miles from the Leased Premises; 

2.2
Tenant vacates the Leased Premises on or before the last day of the six (6) month period (the “Outside Vacating Date”) and leaves the Leased Premises in broom clean condition to Landlord pursuant to the terms of the Lease;


2.3
Tenant has delivered the keys to the Leased Premises to Landlord, and


2.4
Tenant has paid to Landlord all Accrued Rent to and including the date which is the later of:



 (a) 
the last day of the Vacating Notice period; or


 
 (b) 
the surrender of the Leased Premises; or


 
 (c) 
receipt by Landlord of the keys to the Leased Premises.


3.
If all of the conditions of paragraph 2 are not satisfied, the Guarantee shall remain in effect for the balance of the then current term.


4.
Guarantor shall be responsible for Landlord’s reasonable legal fees in enforcing this Guaranty.


5.
This Guaranty is absolute and, except as otherwise expressly provided, unconditional—it is a Guaranty of payment and not of collection.  


6.
This Guarantee shall inure to the benefit of the Landlord’s successors and assigns and shall bind Guarantor’s personal representatives, executors, administrators and heirs.


7.
The Guarantor waives all notice of non-payment, non-performance, non-observance or proof, or notice, or demand, whereby to charge the undersigned therefor, all of which the Guarantor expressly waives and expressly agrees that the validity of this Guaranty and the obligation of Guarantor shall in no wise be terminated, affected or impaired by reason of the assertion by Landlord, or the failure of Landlord to assert, against Tenant of any of the rights or remedies reserved to Landlord pursuant to the performance of the Lease. 


8.
This Guaranty shall be construed in accordance with the Laws of the State of New Jersey.


IN WITNESS WHEREOF the undersigned has executed this Guaranty on the

___day of ____________, ________
Witness:

________________________

_________________________







Social Security #

Two year Rolling Guaranty


Guarantor’s liability in this regard shall be limited to (a) the cost or restoring the Leased Premises to their original condition, (b) any and all attorney’ fees expended by Landlord, including but not limited to the enforcement of this Guaranty of Lease; (c) two (2) years of the then current Basic Rent, Additional Rent or other charges; and (d) arrears prior to closing and/or vacating the Leased Premises, including but not limited to, any outstanding utility charges
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